UNI TED STATES BANKRUPTCY COURT
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In re:

JOHN ALEXANDER COCHRANE, ORDER SUSTAI NI NG OBJECTI ONS
TO DEBTOR S CLAI M OF EXEMPTI ON
I N CERTAI N FLORI DA REAL ESTATE

Debt or . BKY 3-93-2056
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At St. Paul, Mnnesota, this 30th day of January, 1995.

This Chapter 7 (converted from Chapter 11) case cane on before
the Court on April 18, 1994, for a hearing on the objections of the
Trustee and two other creditors to the Debtor's anended cl ai ns of
exenption. Trustee Brian F. Leonard appeared on behal f of the
bankruptcy estate. The Debtor appeared by his attorney, M chael J.
| annacone. Vaquero |Investnents, Inc. ("Vaquero") appeared by its
attorney, Garrett M Vail. Tudor Caks Condom ni um Project appeared
by its attorney, WlliamJ. Fisher. After counsel nade various
remar ks, acknow edgenents, and concessions, there remained only one
asset as to which the Debtor's anmended cl ai m of exenptions was
still in substantial controversy. As to that dispute, the Court
directed post-hearing briefing on several threshold issues.

Counsel timely conpleted that briefing, on June 1, 1994. Upon the
record made at the hearing, the pre- and post-hearing briefs and
pl eadi ngs, and the docunentary record on which the parties
consented to submt the threshold issues, the Court makes the
foll owi ng order.
SUMVARY OF
PROCEDURAL HI STORY

The Debtor filed a voluntary petition for reorgani zati on under
Chapter 11 on Decenber 21, 1992.(1) On January 4, 1993, the Debtor
filed his statements, schedules, and lists, including Schedul es A,
B, and C On them he listed an interest in a condoni nium unit
| ocated at 3660 Hal deman Creek Drive, Naples, Collier County,

Fl orida, anong the property he held as of as his bankruptcy filing.

Citing Florida state law, he clainmed that interest exenpt as his
honest ead.

Several creditors objected to a nunber of the Debtor's clains
of exenption, including the one to the condom niumunit. During
t he argunent on those objections, the Debtor's counsel opined in
passing that, in any event, the Debtor was entitled to exclude or
exenpt the condom niumunit and certain other assets fromhis
bankruptcy estate under the theory that he held his interest in
themas a tenant by the entireties under Florida | aw

On January 29, 1994, the Court sustained the creditors
objections.(2) |In a conpanion order, the Court determ ned that thus
far the Debtor had not formally claimed protection for any of his
assets under the Florida state | aw of tenancy by the entireties,
and directed himto serve and file an anended Schedul e C to make
that claimif he intended to do so. The Debtor then tinely filed



amended Schedul es B and C, as well as another docunent that he
titled "Alternative Schedule C, Property d ai ned as Exenpt."

In the nmeantinme, the Court had converted this case to one
under Chapter 7, on Vaquero's notion. The Chapter 7 Trustee, Tudor
Caks, and Vaquero all filed objections to various clains of
exenption that the Debtor nmade for the first time in the anmended
schedul es. These objections are the matters at bar. The only
asset still in controversy under these objections is the sane
condom niumunit in Naples, Florida that was the subject of the
earlier sustained objections.

FI NDI NGS OF FACT

The rel evant facts are uncontroverted; for the nost part, they
are evidenced by docunents.

At all tinmes relevant to the matter at bar, the Debtor was
married to Carolyn A. Cochrane. Under a warranty deed dated
Novenber 30, 1988, the Debtor and his wife took title to the
condom niumunit. The warranty deed named "JOHN A COCHRANE and
CARCLYN A. COCHRANE, husband and wi fe, whose address is 270 Banyan
Boul evard, Naples, FL 33940," as "GRANTEE." The status of the
record holder of title to the property has not changed since this
deed was filed in the Collier County, Florida | and records on
January 5, 1989.

On his original bankruptcy schedul es the Debtor noted the
foll owi ng cl ai ns, anobng ot hers:

1. A debt to Commercial State Bank, St. Paul
M nnesota, in the schedul ed anount of $27,704.46, as to which the
Debt or named Carol yn Cochrane as a co-debtor. This debt was
created under an instrunment titled "Fi xed Rate Consuner Note,
Di scl osure and Security Agreenment," dated Novermber 1, 1992. Both
the Debtor and Carol yn Cochrane are noted as "Borrower"™ on the
note, and both of them signed and acknow edged it.

2. A debt to Mdway National Bank, St. Paul, M nnesot a,
in the schedul ed ambunt of $479, 000.00, as to which the Debtor
naned Carol yn Cochrane (anong ot her individuals and entities)
co-debtors. This debt is evidenced by a prom ssory note dated
February 9, 1990, executed by the Debtor. |In a separate instrunent
entitled "Guaranty," Carolyn A Cochrane gave what she ternmed "an
absol ute guarantee"” of the Debtor's obligation to Mdway Nationa
Bank. In one of its several provisions, she waived

any requirenment that the [ M dway National] Bank seek

paynment by the Debtor or any ot her person, such as

anot her guarantor, of the anmobunts owing to the

[Mdway National] Bank as a condition precedent to bringing

any action against me upon this guarantee, it being agreed

that any denmand by the [M dway National] Bank forperformance

by the Debtor of the obligations hereinguarantied, and failure of
the Debtor to neet suchobligations, shall, wthout further act,
make ne liable as herein set forth.(3)

For the first entry on his Schedule H the Debtor listed
"NON- FI LI NG SPOUSE: Carolyn A Cochrane,” with the address of the
Debtor's law office, in the colum for "nane and address of
co-debtor."™ There were two corresponding entries in the schedule's
colum for "nane and address of creditor,” for "Gty of St. Paul/
Departnent [sic] of Planning"” and "Divine Scherzer & Brody." The

sixth entry in the "co-debtor” columm gave "Carolyn A Cochrane,"”
at the address of the Cochranes' fornmer honestead in St. Paul, with
"Commercial State Bank" as the corresponding entry in the



2 "creditor" colum.

2 In addition, as of the conmencenent of this case the
Debtor was liable on a pronmissory note in favor of FBS Mortgage
Cor poration dated June 27, 1989, in the original principal anmount
of $500, 000. 00, on which he and Carolyn A Cochrane were
signatories.

DI SCUSSI ON
The parties have raised a variety of issues, procedural and
substantive. It is nost appropriate to discuss the two procedura

i ssues first.
. Wether Vaquero's hjection is Properly Before the Court.

The Debtor filed his anended schedul es on February 18,
1994. Pursuant to Loc. R Bankr. P. (D. Mnn.) 304(b), his counse
served themon a | arge nunber of creditors by a mailing nmade on the
same date. This group included Vaquero's counsel of record for
this case.

On April 8, 1994, Vaquero's counsel filed his client's
obj ections and served themon the Debtor's counsel by in-hand
delivery. This was outside the 30-day period during which such
objections had to filed. Fed. R Bankr. P. 4003(b).(4) Because
Vaquero did not act by this deadline, "the property clainmed as
exenpt on such list is exenpt" as to Vaquero, 11 U S.C. Section
522(1), and the Court may not entertain its objections. Taylor v.
Freel and & Kronz, u. S , 112 S. Ct. 1644 (1992).(5)
Vaquero's argunent that the 30-day period comenced with the March
24, 1994 neeting of creditors in the converted case is w thout
merit; since the subject of Vaquero's objection was an anendnent to
a previously-filed schedule, the plain |anguage of the rule
dictates that the period comenced with the filing of that
amendnent .

I1. \Whether the Debtor Can Exenpt the Condom ni um
Unit Under the M nnesota Homestead Laws

During the earlier proceedings on the Debtor's claim of
exenptions under Florida |aw, his counsel remarked in passing on
alternative theories under which his client would attenpt to
protect the condom niumunit fromthe clains of the bankruptcy
estate if he lost in the proceeding then pending. After that
expression of intent, the Court recognized that extended litigation
on successive clains of exenption would inpose significant cost on
opposi ng parties, and m ght give the Debtor unwarranted advantage
in settlement negotiations. To ripen the issue as to the Debtor's
rights under the tenancy-by-the-entireties theory, the Court
entered an order on January 28, 1994. That order required the
Debtor to formally raise this claimby an anmended Schedul e C, and
further provided

that if the Debtor fails to tinely serve and file
an amended Schedule Cin accordance . . . , none of
his assets shall be excluded or exenpted from his
bankruptcy estate under the theory that his interest
inthemis that of a tenant by the entireties.

In a conpanion order, the Court directed

[t]hat, no |later than February 18, 1994, the Debtor



shall file an amended Schedule C, setting forth his
final election as to his clains of exclusion or exenption
in all of this assets. For the remaining pendency
of this bankruptcy case, the Debtor shall have
no right to file a further anended Schedule C

This, of course, curtailed the latitude otherw se afforded by Fed.
R Bankr. P. 1009(a).(6) Earlier in that order, the rationale for
this action had been given:

it also appears that the Debtor is willing to
abandon previousl y-asserted cl ai ns of exenptlon to
various . . . assets. To evidence the Debtor’
final intention as to all of his assets, he should be
required to file an amended Schedul e C. The Debtor, however,
shoul d not be allowed to play an extended ganme of "hide
the ball"--that is, his broad right of anendnent
shoul d be restricted so as to prevent himfrom
re-claimng particular personalty or realty as exenpt if he
is unable to establish that he is entitled to
a tenancy-by-the-entireties imunity for such assets.

In response to this order, the Debtor filed an amended
Schedul e C and an appended document entitled "Alternative Schedul e
C." Inthe latter, he purported to claimthe benefit of various
M nnesota state exenption laws, including that of Mnn. Stat.
Section 510.01 for the condom niumunit. A typewitten, unsigned,
and unattributed statenent is appended to this "Alternative
Schedul e C':

2 The Bankruptcy Court has entered an Order dated January
28, 1994 which prohibits the debtor from further
amendnents to the debtor's Schedule C. The debtor
is concerned that in the event the Bankruptcy Court were
to rule that Debtor has not properly invoked or clainmed
the exenptions available to himunder the |aws of the
State of Florida and were to hold that the debtor
could not claimany property exenpt under the | aws of
the State of Florida, then, under the Court's Order barring
further anendnents to the debtor's Schedule C, thedebtor would
be wi thout right, otherw se provided byBankruptcy Rule 1009, to
anmend his Schedule C and would be left without any state | aw
under which to claimhis property as exenpt.

Attached hereto and identified a "Alternative Schedul e C,
Property O ained as Exenpt", is Debtor's Property C ai ned
as Exenpt under the laws of the State of M nnesota. 1In the event
t he Bankruptcy Court were torule that debtor could not claimany
exenption under thelaws of Florida then the debtor clains the
property identified on "Alternative Schedule C, Property d ai nmed
as Exenpt", under the |laws of the State of M nnesota.

This tactic cannot give the Debtor the protection of the
M nnesot a honest ead exenption for the condom niumunit. There are
three reasons.

First, this is just the sort of maneuvering that the Court
sought to prohibit in the January 28, 1994 orders. |In their letter
and spirit, they nandated the Debtor to choose one | ast theory of
exenptions, against which the conpeting clains to his assets would
be determined with finality. As a clear violation of that nandate, (7)



the Alternative Schedule C shoul d be stricken.

Second, there is no basis under the Federal Rules of
Bankruptcy Procedure for proposing an "alternative" claimof
exenptions at the sane tine as one asserts a "main" claimin a
Schedul e C.  The underlying thought could be tagged as, "well, if
you don't like that theory, how do you like this one?" This little
dodge, however, runs entirely contrary to the clear purpose of Fed.
R Bankr. P. 2007, 4003(a), and 1009: to provide a procedura
framework for the raising of exenption issues one at a tinme, and
not two-or-nore at a tine. The vehicle for this assertion of
exenption rights is just not countenanced under the applicable
rules or the prescribed fornms, and the Debtor is out of bounds for
using it.

Finally, and in any event, the Debtor sinply is not
statutorily entitled to this exenption. One can even set aside the
strong possibility that this claimof exenption is constitutionally
prohi bited, (8) and still reach the same result: the Debtor sinply
cannot satisfy the requisites for honestead protection under
M nnesota | aw.

M nn. Stat. Section 510.01(9) and its predecessors have al
requi red a showi ng of both ownership and occupancy as predicate
el ements of the exenption.

Actual occupancy . . . is the promnent idea associated
with the word "honmestead.” . . . [T]lhe term
"actual occupancy" must receive a reasonable construction
and is not to be understood as requiring constant
personal presence . . . But, even with this reasonable
construction there must be actual and continued occupation
of and residence upon the premises in order to constitute a
honmest ead . "

Cark v. Dewey, 71 Mnn. 108, 110, 73 NNW 639, 639-40 (1898). In
construing the honestead statute, the courts should apply the

ordi nary and customary understandi ng of the key word: "the pl ace
of residence of the famly." Tillotson v. Mllard, 7 Mnn. 419,
422-423 (1862). Fromtine to tine, the M nnesota Suprene Court has
ruled in a manner so as to avoid giving the strictest possible
construction to this test. E. g., Denzer v. Prendergast, 267 M nn.
212, 126 N.W2d 440 (1964). Even then, however, it has enphasized
that the trial court must still find "a community connection

[ between the debtor and the real estate in question] of such
significance as give reason to believe that the preservation of
that connection will in the Iong run make the debtor and his famly
better able to fulfill their social obligation to be

sel f-sustaining.” Denzer v. Prendergast, 267 Mnn. at 216, 126
N. W 2d at 444.

In the January 28, 1994 order that denied the Debtor's clained
honest ead exenpti on under Florida statute, the Court made findings
on the fact issues of occupancy and actual residence: as of the
commencenent of this case, the Debtor neither "actually resided" in
the condomi niumunit in Florida, nor had an actual intention to
currently maintain a permanent place of residence init. Over the
year preceding his bankruptcy filing, he had physically stayed
there no nore than a total of three to four weeks, and he had never
formed nor carried out an intent to permanently sever his |ifel ong
ties to the St. Paul, Mnnesota area in favor of making the
condom niumunit his and his famly's "hone place." The doctrine
of collateral estoppel, or "issue preclusion” now bars himfrom
relitigating these fact issues in the context of the dispute at



bar. Abbott Bank, Hem ngford v. Armstrong, __ F.3d __, ., No.
93-3185, slip op. at 4-5 (8th CGr. January 9, 1995); Lovell v.

M xon, 719 F.2d 1373, 1376 (8th Cir. 1983) (coll ateral estoppe

bars relitigation in bankruptcy proceeding of fact issues actually
litigated and decided in final order in prior proceeding in the
same bankruptcy case, where respective issues are identical and
where finding on i ssue was essential to earlier holding). See also
Inre Mera, 926 F.2d 741, 743 (8th G r. 1991) (existence of

pre- bankruptcy adjudication in state court can trigger collatera
est oppel in proceeding in bankruptcy case). (10)

The specific words applied by the Mnnesota and Florida courts
vary a bit, but the underlying thought is identical: a honestead
is real estate where one places oneself into actual physica
occupancy, with a permanent personal commitnent to the place and
its coomunity. It has been established that neither the Debtor nor
any nenber of his famly actually "occupi ed” the condom ni um unit
in this sense as of the commencenent of this case. The point is
the sane, whether it is contenplated by either Florida or M nnesota
law. The Debtor is bound by the earlier findings. As a result, he
is not entitled to claimthe condom niumunit as exenpt pursuant to
M nn. Stat. Section 510.01--even if this claimof exenption is
properly before the Court, and even if it is legally available to
the real estate itself

[11. Wether the Debtor's Alleged Lack of Florida Domicile
Deprives H mof the Protection of the
Fl orida Law of Tenancy by the Entireties

The right of a debtor in bankruptcy to exenpt property from
the estate is granted by the Bankruptcy Code via several different
options. Wen the debtor either lacks the right to claimthe
"federal |aw' exenptions of 11 U S.C Section 522(d),(11) or chooses
not to claimthem 11 U S.C. Section 522(b)(2) (FNL12) identifies the |aw
governing his exenption rights. It is under this provision that
the Debtor invokes Florida | aw as the source of his exenption
rights, including the claimat bar. The Debtor continues to assert
that he may do so by virtue of some sort of |egal nexus w th that
state.

Contrary to Tudor Oaks's and the Trustee's argunents, the
Court's earlier finding that the Debtor did not reside in the
condom niumunit do not preclude himfromnow claimng the
protections of the Florida |law of tenancy by the entireties
pursuant to Section 522(b)(2)(B). This issue is resolved by the
statute on its face

The use of the conjunction "and" between the two subdivisions
of Section 522(b)(2) shows that Congress intended to allow debtors
to curmul ate the protections that m ght be avail able under the two
di fferent sources described in them O the two sources, only one
is keyed into the situs of the debtor's pre-petition domcile--that
under Section 522(b)(2)(A), which includes federal statutes outside
t he Bankruptcy Code, and state or local statute, judicial decision
or other "law." The other one--the one that the Debtor invokes in
this case--is not so limted; Section 522(b)(2)(B) contains no
provision limting the governing "applicable nonbankruptcy law' to

that of the debtor's state of domicile. |In wording Section
522(b)(2)(B) this way, Congress clearly chose to identify the
protected class of property by two characteristics: its legal form

of ownership, and the existence of protection "under applicable
nonbankruptcy law' for assets held in such forns of ownership.
Insofar as the latter characteristic is concerned, the situs of the



debtor's domicile is irrelevant. It indeed seens to be just as the
Debtor's counsel argues: the situs of the asset that is held by a
debtor in bankruptcy as a tenant by the entireties is the sole

det erm nant of whether Section 522(b)(2)(B) can protect it fromthe
clains of the bankruptcy estate.

Since the real estate at issue is |located within the state of
Florida, and Florida | aw can protect property held in a tenancy by
the entireties fromthe clainms of at |east certain of the owners’
creditors, the possibility that the Debtor was not "domiciled" in
Fl orida as of the commencenent of this case does not in itself
defeat his right to assert that protection. (13)

I'V. Whether the Existence of Joint Creditors
Makes the Condomi nium Unit Accessible to the Estate,
Not wi t hst andi ng the Debtor's Form of Ownershi p.

Under Florida law, the historic basis for the estate of
tenancy by the entireties was the assumed incapacity of married
worren to hold property individually. First Nat'l Bank of Leesburg
v. Hector Supply Co., 254 So.2d 777, 779 (Fla. 1971). Over tine,

subsequent reconsideration of doctrine . . . led to
devel opnent of the view that [the supporting theory
behi nd the tenancy] ought to be based upon the
intention of the parties, rather than upon any
assuned incapacity of married wonen; and further
that concurrently, it ought to be based upon the
sinmple fact that those who were narried were to

be considered as a unit with both taking per tout et
non per ny, and with neither taking as a

separ at e i ndi vi dual

Id. at 780. In the context of debtor-creditor relations, the
consequence of this precept is that property held in a tenancy by
the entireties may not be reached by creditors whose clainms run
agai nst only one of the individuals in the marriage. Sharp v.
Ham | ton, 520 So.2d 9, 10 (Fla. 1988); Meyer v. Faust, 83 So.2d
847, 848 (Fla. 1955); Hunt v. Covington, 200 So. 76, 77 (Fla.
1941); MIller v. Rosenthal, 510 So.2d 1127, 1128 (Fla. C. App.
1987). The nature of the tenancy does not shield the asset agai nst
the clainms of creditors to whom both spouses are jointly liable,
however. Stanley v. Powers, 166 So. 843, 846 (Fla. 1936).

As of the commencenent of this case, the Debtor and his wife
had at |east five creditors to whomthey were jointly obligated. (14)
The condom niumunit, then, does not enjoy an wunqualified and
general protection in this case.(15)

The Debtor poses an additional question, however: does the
condom ni um unit nonet hel ess have a narrower protection, from
particul ar types of creditors? Qutside bankruptcy, this question
is easy to answer: joint creditors can |levy against entireties
property(16) that is not otherw se exenpt under |aw, but sole
creditors--that is, those whose clains run against only one of the
parties to the marriage--can not. |In bankruptcy, however, the
context is one of a collective proceeding, where the trustee is
mandated to act on behalf of all creditors. This different frane
of reference makes the question of access to entireties property
nore problematic.

On this issue, the federal courts in the several districts
within Florida have differed widely as to both theory and result.
See In re Pepenella, 103 B.R 299, 302 (MD. Fla. 1988) (existence
of joint creditors destroys "exenption" for entireties property,



but trustee may distribute proceeds of debtor's interest only to
the joint creditors); In re Anderson, 132 B.R at 659-660
(exi stence of joint judgment creditor defeats "exenption"
trustee's subsequent sale of both tenants' interests pursuant to 11
U S.C. Section 363(h) terminates entireties tenancy and creates
tenancy in comon, so proceeds of debtor's interest may be
distributed to all of debtor's creditors); In re Geoghegan, 101
B.R 329, 330-331(Bankr. MD. Fla. 1989) (termng entireties
protection an "immunity"; otherw se using sane rationale as
Anderson court as to trustee's claimto and adm nistration of
debtor's interest, but holding that proceeds may be distributed
only to joint creditors); In re Boyd, 121 B.R 622, 625 (Bankr
N.D. Fla. 1989) (summarily quoting Pepenella and Geoghegan to all ow
trustee access to debtor's interest in entireties property, at
| east up to a value equal to total anount of joint clains, but
all owi ng distribution of proceeds to all creditors); In re Amci
99 B.R 100, 102 (Bankr. MD. Fla. 1989) (protection for entireties
property is "imunity" rather than the "exenption" contenplated by
Section 522(b)(2)(B); existence of joint clainms wholly defeats
imunity, and allows trustee to adm nister full value of debtor's
interest for benefit of all creditors). Needless to say, the
respective sides in this case have argued the several extant cases,
each to their own best advantage, and generally as if this were an
issue as to which this Court were bound by the pronouncenent of any
federal judge sitting within Florida.

Utimately, however, this issue is one of the construction of
the basic state law in the context of bankruptcy estate

adm nistration, and this Court is bound by direct precedent: 1Inre
Garner, 952 F.2d 232 (8th Cr. 1991). 1In Garner, a debtor clained
the protection afforded entireties property under Mssouri law. In

all material respects, that protection is identical to that given
by Florida law. entireties property is protected fromclains of
creditors whose rights Iie against only one spouse, 952 F.2d at
234-235, but where the spouses "have jointly acted to burden the
property,"” such a joint creditor may get access to the property to
satisfy its claim 952 F.2d at 235. Adopting other circuits

hol dings that 11 U . S.C. Section 541(a)(1) (FN17) brings entireties
property into the estate, 952 F.2d at 234, the Eighth G rcuit

concl uded that the Mssouri Suprene Court woul d countenance access
by a trustee in bankruptcy to the debtor's interest in entireties
property, as long as there were joint creditors, 952 F.2d at 235.
It noted that

[t]his conclusion accords with Congress' [sic]

intent to bring all of a bankrupt individual's

property interests into the bankruptcy estate and

then equitably protect the nonbankrupt
individual's interest in the property.

Id. (legislative-history citations omitted). This holding clearly
contenpl ates that, after the trustee liquidates a debtor's interest
in entireties property by using 11 U S.C. Section 363(h) (FN18) or sone
ot her nmeans, that value is part of the general bankruptcy estate
and may be distributed to all creditors.

Because the Debtor had several creditors as to whom he was
jointly liable with his wife, then, the status of his ownership
interest in the condom niumunit does not give himan exenption for
that interest fromthe bankruptcy estate; nor does that status
exclude his interest fromthe estate by "imunity" or otherw se

CONCLUSI ON



Thi s disposes of all of the issues that had to be addressed. (19)
Tudor Gaks and the Trustee are entitled to an order in their favor,
and the Debtor is not entitled to retain his interest in the
condom ni um unit agai nst the clains of the bankruptcy estate.

ORDER

I T 1S THEREFORE ORDERED, ADJUDGED, AND DECREED:

1. The Debtor's interest in his Naples, Florida
condom niumunit is not exenpt, inmune, or excluded fromhis
bankruptcy estate, under the Florida | aw of tenancy by the
entireties.

2. The Debtor's interest in his Naples, Florida
condom niumunit is an asset of the bankruptcy estate, which the
Trustee may proceed to adm nister

BY THE COURT:

GRECORY F. KI SHEL
U S. BANKRUPTCY JUDGE

(1)
The Debtor filed the petition in the United States Bankruptcy Court for
the Mddle District of Florida. On notion of a schedul ed creditor

t hat

Court (Paskay, C. J.) ordered that the venue of the case be changed
to

this court.
(2) _ o o _

The Debtor appealed fromthis decision. The District Court affirnmed.
In

re Cochrane, ClV 4-94-221, Oder (D. Mnn. August 4, 1994). The
Debtor's
appeal fromthe District Court's order is pending in the Eighth Grcuit.
(3)

The prefatory paragraph to the Guaranty defined "the Debtor"™ as John

A
Cochr ane.
(4) In pertinent part, this rule provides:
The trustee or any creditor may file objections to the |ist of
property clai mred as exenpt within 30 days after the
conclusion of the nmeeting of creditors held pursuant to [Fed. R
Bankr. P.] 2003(a) or the filing of any anendnment to the list or
suppl enent al schedul es .
(5)
The only real effect of this conclusion is to deny Vaquero the right
to

participate in any further proceedings on the tenancy-by-the-
entireties
issue. Al of the theories that its counsel briefed in support of its
obj ection were previously presented by counsel for the Trustee and by
Tudor Gaks.

(6)

may

In pertinent part, this rule provides that "[a] . . . schedule

be anmended by the debtor as a matter of course at any tinme before the
case is closed.”



(7)

(8)

on

(9)

(10)

(11)

(12)

Though the Debtor's appeal purported to be fromthe orders that

i ncorporated these procedural dictates, the District Court did not
address the propriety of themin its decision. The provision, then
woul d appear to be the | aw of the case.

This probable bar is inherent in the nature of our federal system at
one of its nost basic levels: the limts on the ability of a state to
exercise jurisdiction over assets that are not |ocated on its very
soil. Debtor proposes to shelter certain real estate fromthe clains of

his creditors, by i nvoking the aw of a state that is hal fway across

the continent fromthe real estate. Though the strength of the
proposition has di m ni shed over the Twentieth Century, each state in the

United States still is in many respects an i ndependent republic,

i nsofar as the | egal regulation of contractual relationships is
concerned. Wen it cones to the enforcenent of creditors' clains

agai nst real estate, the regulatory power of a legislature really

goes no further than its own state's boundaries. The state of

M nnesota has no business dictating to Florida judgnent creditors, as
to how they may enforce their clainms against assets that are situated in
Florida. This limtation, inposed as it is by the basic nature of
federali sm cannot be unseated nerely because a subject debtor happens
to be involved in a bankruptcy case in federal court. The Debtor's

"alternative claimof Mnnesota state exenptions elides this bedrock

principle. For sone reason, none of his opponents overtly called him

t he point.
In pertinent part, this statute provides:

The house owned and occupi ed by a debtor as the debtor's
dwel I i ng place, together with the |Iand upon which it is
situated . . . shall constitute the honestead of such debtor
and the debtor's famly, and be exenpt from seizure or sale
under | egal process on account of any debt not lawfully
charged thereon in witing .

The fact that the earlier adjudication is still on appeal does not
deprive it of finality for the pur poses of the application of the

precl usi on doctrines here: the Debtor never sought or obtained a stay
pendi ng appeal. E.g., Huron Holding Corp. v. Lincoln Mne Operating
Co., 312 U S. 183, 189 (1940); Robi v. Five Platters, Inc., 838 F.2d
318, 327 (9th G r. 1988); Blinder, Robi nson & Co., Inc. v. S EC

837 F.2d 1099, 1104 n. 6 (D.C. Gr. 1988), cert. den., 488 U S. 869

(1988); Southern Pacific Tel ecomunications Co. v. American Tel. &
Tel. Co., 740 F.2d 1011, 1018 (D.C. Gr. 1984).

VWhen it enacted the Bankruptcy Code of 1978, Congress gave state

governments the right to "opt out"” of the federal exenption schene

i n bankruptcy cases. See 11 U.S. C. Section 522(b)(1) (authorizing

use of exenptions specified under 11 U S. C. Section522(d), "unless the
State law that is applicable to the debtor . . . specifically does not

so authorize"). The Florida state |egislature has exercised this

right. Fla. Stat. Ann. Section 222.20; In re WIlson, 694 F.2d

236, 237 n. 1 (11th Gr. 1982); In re Gardner, 118 B.R 860, 862

(Bankr. M D. Fla. 1990).

In pertinent part, this statute provides that

(b). . . an individual debtor may exenpt from property of the



(13)

(14)
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estate .

(2) (A any property that is exenpt under Federal |aw, other
than [11 U S.C. Section 522](d) . . . or State or

local law that is applicable on the date of the

filing of the [bankruptcy] petition at the place in

whi ch the debtor's domicile has been | ocated for

the 180 days inmedi ately preceding the date of the

filing of the petition, or for a | onger portion of

such 180-day period than in any other place; and

(B) any interest in property in which the debtor had,
i medi ately before the comencenent of the case
commencenent of the case, an interest as a tenant by
the entirety or joint tenant to the extant such interest

such interest as a tenant by the entirety or joint
tenant is exenpt from process under applicable
nonbankruptcy | aw.

This conclusion allows the Court to avoid the other issue that is
posed by the objectors' argunent: does the "dom cile" contenplated
by Section 522(b)(2)(A) equate to the actual residence, coupled
with intention, that is required for honestead protection under

Fl orida | aw?

These creditors were identified in the findings supra at pp. 3-4.
Under Florida |law, the absolute nature of Carolyn Cochrane's
guarantee of the M dway National Bank debt established their

liability as joint and several. Fla. Stat. Section 46.041(1); Vernon
v. Service Trucking, Inc., 565 So.2d 905, 906 (Fla. C. App. 1990).
In his post-hearing nmenorandum the Debtor's counsel argued at sone
l ength that the burden of establishing the existence of joint pre-
petition creditors was on the objectors. Since the Debtor schedul ed
all of the five-plus joint clainms wthout qualifying them as disputed,
there is nothing to quibble about as to their existence.

The Debtor argues at length that the nere existence of a joint claim
is not sufficientto crack the entireties immunity, but that the hol der
of such a claimnust also have had it reduced to judgnment in a
nonbankruptcy forumso as to be entitled to the issuance of collection
process. There is no proof of record that any of the five schedul ed
joint claimants held this status as the commencenent of this case. As
authority for this proposition, however, counsel only cites a
Bankruptcy Court decision--In re Anderson, 132 B.R 657, 660-661
(Bankr. M D. Fla. 1991). (he also uses a terse quote froma decision
of the Florida District Court of Appeals--Teardo v. Teardo, 461 So.2d
276 (Fla. C. App. 1985). This citation is wholly off-point, being to
a one-paragraph decision that has nothing to do with the present case,
substantively or procedurally.) The Anderson court made its concl usion
in a summary fashion, without cited authority and with no rationale.
It is sinply wong. One of the major goals of bankruptcy is to
pronmote an orderly, ratable, and prioritized distribution of non-
exenpt assets. Many provisions of the Code give bankruptcy trustees
and debtors the right to undo the | egal consequences of the pre-
petition attachnent of statutory or judgnent liens. See, e.g., 11
U S.C. Sections510(c); 522(f)(1); 545; and 547(b). Judgrment creditors
al nrost al ways have clains that were unsecured in the inception



(16)

(17)

(18)

and

(19)

and becone secured only because they went to |law earlier than others
simlarly-situated. The whole schene of the Code is designed to
rel egate such creditors to a parity with others who had the sane
original bargain with the debtor as to their secured status. It would
undercut this phil osophy--and, possibly, some of the cited provisions--
to i nmpose the prerequisite of a docketed joint-creditor judgment that
t he Anderson court created, seem ngly out of whole cloth.

For the sake of brevity, the concept of property held in a tenancy by
the entireties henceforth will be terned "entireties property.”

This statute provides, in pertinent part, that the bankruptcy estate
includes "all legal or equitable interests of the debtor in property
as of the commencenent of the case.”

In pertinent part, this statute provides:
the trustee may sell both the estate's interest

the interest of any co-owner in property in which the debtor
had, at the tinme of the commencenent of the case, an undivided
interest as a tenant in conmon, joint tenant, or tenant by

the entirety, only if--

(1) partition in kind of such property anong the estate
and such co-owners is inpracticable;

(2) sale of the estate's undivided interest in such
property would realize significantly less for the
estate than sale of such property free of the
i nterests of such co-owners; [and]

(3) the benefit to the estate of a sale of such property
free of the interests of co-owners outweighs the
detriment, if any, to such co-owners

The Trustee and Tudor Oaks al so had argued that the Debtor and his
wife did not really hold the condomi niumunit in a valid tenancy
by the entireties. In response to this, the Debtor had correctly
mai nt ai ned that under Florida |law the creation of a tenancy by the
entireties in real estate is presunmed where the deed names spouses, as
husband and wife, as grantees, and no express |anguage as to the nature
of the estate is required. 1In re Estate of Silvian, 347 So.2d
632, 633-634 (Fla. . App. 1977). However, to rebut this

presunpti on,

"fraud may be proven." First Nat'l Bank of Leesburg v. Hector Supply
Co., 254 So.2d at 780. During the earlier evidentiary hearing in this
case, much came out regarding the various transfers in fornms of rea
estate ownershi p between the Debtor and his wi fe over several years,

including the time in which he was enbroiled in litigation with Tudor
OGaks that resulted in a very substantial judgment against him This
enough to make out a triable fact issue on the bona fides of the

Debtor's creation and assertion of a tenancy by the entireties.
Because the Debtor's right to claimentireties protection for the
condom ni um unit has been resolved as a matter of |aw at an earlier

stage in the analysis, this issue need not be reached.



